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INTRODUCTION

The Sierro Club seeks on order remonding the Prevention of

Signif icont Deteriorotion ( "PSD") Permit Number PSD-OU-0002-04.00

("Bononzo PSD Permit") thqt EPA Region 8 issued io Deseret Power Eleciric

Cooperotive on August 30,2007, for the purpose of including o besl

ovoiloble control lechnology ("BACT") l imit for corbon dioxide (COz) in

the permil pursuoni to Section 165(o)(a) of ihe Cleon Air Act.

Region 8 issued ihe Bononzo PSD Permit outhorizing construclion of

o new woste-coolJired electric uti l i ty generoting unit thot would emit 1.8

mil l ion tons of corbon dioxide onnuolly wiihout including o BACT limit for

COz emissions. Sierro Club submitted comments on the droft permil,

noiing thoi i l  wos deficient for foi l ing lo include o COz emissions l imit. In

response, Region 8 stoted, ' 'EPA does not currently hove ihe oulhori ly to

oddress the chollenge of globol cl imoie chonge by imposing l imitotions

on ihe emissions of COz ond olher greenhouse goses in PSD permils." Exh.

l, Response 1o Public Comments, oi 5.

In foci, EPA con ond must impose emissions l imitotions on COz in

PSD permits for new cool-f ired power plonls. Section I 65(o)(4) of the

Cleon Air Act requires BACT "for eoch pollutont subject to regulotlon

under this chopter emitied from . . . such focil i ty." 42 U.S.C. g 7aZ5(o)(a).

As recently confirmed by the U.S. Supreme Courl, COz is o pollutont under

the Cleon Air Act. Mossochuselfs v. Envtl. Protection Agency, 127 S.Ct.



1438, 1462 (2007lr. l t  is emitled obundontly by cool{ired generotors ond is

currently reguloted underSection 821 of the Acl. 42 U.S.C. $ 7651k nole;

Pub. L. l0l-549; 104 Stot.2699. A BACT limii is iherefore required.

lgnoring this stroighiforword obligotion, EPA jusiif ied its refusol 1o

impose BACT for COz by interpreting "subject to regulotion under the Acl"

os "presently subject to o stotutory or regulotory provision thot requires

octuol control of emissions of thot pollutoni," ci i ing o string of regulotory

outhorit ies thot utterly foi l  lo support this interpretotion. Exh. I ot 5-6.

The principol regulolory document on which EPA relies to support i ts

interpretotion is on internol memorondum thot lustif ies EPA's opprooch

solely on the bosis thot Congress did not iniend regulotion of COz. Exh.4,

Lydio N. Wegmon, Definit ion of Reguloied Air Pollutont for Purposes of Tit le

V, Memo to Air Division Direclor, Regions l-X (Apri l  26, 1993)("Wegmon

Memo"). In concluding thol COz wos o pollutont, however, the Supreme

Court in Mossochusetfs explici i ly rejected the exoct ogency roiionole, i .e.,

EPA's belief thol Congress did nol iniend it to reguloie greenhouse goses.

Thus, in the woke of Mossochusetfs, ony EPA regulotory lreotment of COz

bosed on the rolionole thot Congress did not intend regulolion of COzis

simply untenoble.

In on effort lo bolster this inodequote rotionole, the Region ond the

Permiitee hove submltted briefs to the Boord thot conirive o thirly-yeor

history of supposedly consislent regulolory inlerpretotions supporting the



conclusion ihoi COz is not subject to BACT. Upon close exominolion, this

"longsionding history" is nothing bui o house of cords. Eoch of the

outhorit ies cited is irrelevonl, equivocol, or unpersuosive. Token togelher

they demonstrote, of besl, o history of inconsistency ond ovoidonce wilh

regord io reguloiion of COz from stotionory sources, to which no

deference is owed. Finolly, in o desperoie ottempt to bultress this shoky

regulotory hislory orgumeni, EPA mokes the truly specious cloim thot

Seciion 82l of ihe 1?90 Amendments is not in focl port of the Cleon Air

Acl, ond thus the Seclion 821 regulolions ore not regulotions "under the

Act" .

Sieno Club olso noies thot none of the outhorit ies cited by EPA thot

octuolly deols wilh the term "reguloiion" in generol or regulotion of COz

specif icolly wos the produci of the kind of public porticipotion

oppropriote to o regulotory decision of this mognitude. A ruling from the

EAB on ihe crit icol issue of how EPA musi treol COz os o PSD pollulont

would be bosed upon on inodequote record ond opportunity for public

porticipotion. The PSD reguloiory hisiory shows thoi EPA does hove the

outhority to regulote COz os o PSD pollutont ond its refusol to do so is the

result not of ony sioiutory prohibit ion but rother the ogency's exercise of

discretion thot hos never been subjeci to public exominolion. Ai o

minimum, EAB should remond 1o the Region to ful ly develop the record



reloted to COz ond ollow the public the opportunily to respond to EPA's

posil ions.

ISSUE PRESENTED FOR REVIEW

Becouse corbon dioxide is o "pollutont subject to regulotion" under the

Cleon Air Aci, wos EPA's foi lure to include in the Bononzo PSD Permit o

best ovoiloble conirol technology ("BACT") emission l imii for corbon

dioxide o cleorly eroneous conclusion of low?

THRESHOLD PROCEDURAI. REQUIREMENTS

The Environmenlol Appeols Boord hos iurisdiction to review ihis

permit oppeol under 40 C.F.R. PorI 124. Sieno Club hos stonding becouse

il pori icipoted in the public commeni period on the droft permit (Exh.2,

comments f i led by Tim Wogner on beholf of Sierro Club) ond fi led o t imely

petit ion for review. 40 C.F.R. 5 124.19(o). The Boord gronted review of ihe

first issue in Sieno Club's peiit ion pursuont io 40 C.F.R. 5 124.19(c).

STATEMENT OF FACTS

Deseret proposes to conslruct o "mojor modificoiion" to its existing

Bononzo p lon l ,  os def ined in  PSD ru les.  See 40 C.F.R.  5  52.21 (b) (2) ( i ) .  The

proposed unit would include o circuloiing f luidized bed boiler. consisl ing

of primory ond secondory oir fons, o combustor, o cyclone/solids

seporotor, o superheoter, on economizer, on oir heoter ond on induced

droft fon. Exh. 3. EPA Stolement of Bosis ot 7. The proposed unil would

oddit ionolly require combustion ond generoiing sysiems, on emergency



generotor, exhoust systems qnd pollul ion control equipment, cool ond

limestone moteriol hondling ond storoge syslems, cooling woter systems,

ond osh disposol systems. /d. The proposed unit would hove o power

outpui of up to l l0 megowotts, bringing lhe overoll Bononzo plont's toiol

io opproximolely 610 megowotts. ld. of 5. l t  would emit I .8 mil l ion lons of

corbon dioxide onnuolly. Exh.2 ol 2.

EPA issued o droft PSD permii on or obout June 22,2006. The

commenl period closed on July 29,2006. On Apri l 2,2Q07, the U.S.

Supreme Couri honded down Mossochusefts v. EPA, 127 S.Ct. 1438,

holding ihot "greenhouse goses fit well within the Cleon Air Act's

copocious definit ion of 'oir polluionl." '  ld. ot 1462. EPA lhen issued the

finol Bononzo PSD Permil ond i is Response to Comments on Augusl 30,

2007, wiihout reopening the permit for public commenl. Sierro Club now

urges the Boord 1o remond this permit becouse EPA foiled to estoblish o

BACT emission l imil for COr.

ARGUMENT

IHE BONANZA PSD PERMIT SHOULD BE REMANDED BECAUSE II LACKS
A COz BACI EMISSION tlMlT.

The Cleon Air Act prohibits lhe consiruction of o new moior

sloiionory source of oir pollulonts in oreos designoted os in ottoinment of

the Notionol Ambient Air Quolity Slondords except in occordonce with o

preveniion of signif icont deleriorolion (PSD) construclion permil. 42 U.S.C.

5 7a75(o) ;  40 C.F.R.  $52.21(o)(2) ( i i i ) .  Sec l ion 165 of  the Act  requi res thot  o



PSD permil include o BACT emission l imit "for eoch pollulonl subject to

regulotion under this chopter emitied from, or which results from" the

focil i ty. 42 U.S.C. $ 7a75(o) (a); see o/so 42 U.S.C. g 7 479(3). EPA repeoied

lhol longuoge in its implementing regulolions: BACT is required for "ony

pollutont thol othewise is subject to reguloiion under the Acl." 40 C.F.R. $

52.21 (b) (50)( iv ) .

The Bononzo PSD Permit must include o BACT emission l imit for

corbon dioxide becouse i l  is o pollutont subject 1o regulotion under the

Act emilted from the focility. Cqrbon dioxide hos been reguloted under

the Cleon Air Act since 1993, when EPA odopied regulolions

implementing Section 821 ihot require monitoring, recordkeeping ond

reporting of COz emissions by cerioin covered sources. See 42 U.S.C. $

7651 k note; Pub. L. l0l -549; , l04 
Siot. 2699: 40 C.F.R. S 75.1 et seq. On Apri l

2,2007 , the Supreme Courl held thot corbon dioxide ond oiher

greenhouse goses ore "pollutonts" under the Cleon Air Act.

Mossochusells v. EPA, 127 S.Ci. ot 1460. Now hoving been defini l ively

ruled o pollutont, COz is occordingly o regu/oted pollufont under the Act,

ond EPA is required to impose o COz BACT emission l imil in the Bononzo

PSD oermit.

A. The Supreme Courl's Holding in Mossochusetfs v. EPA thot
Cqrbon Dioxide is o Pollulonl Undermines EPA's Enfke
Approoch lo CO2 Regulotion.



ln ruling thot "greenhouse goses fi l  well within the Cleon Air Acl 's

copocious defini l ion of 'oir pollutont," '  the Supreme Court completely

undermined EPA's rotionole for foi l ing to regulote greenhouse goses

under lhe Cleon Air Acl. Mossochuselts y. EPA, 127 S.Ci. ot 1460. The flow

thqt the Couri identif ied in EPA's posii ion pervode the ogency's

opprooch to COz reguloiion under oiher provisions of the stolute,

including the ogency's refusol lo require o BACT onolysis for COz in this

cose. EPA's inierpretotion of the longuoge of ihe Cleon Alr Act wos

influenced by i ls mistoken belief obout congressionol intent:

Becquse EPA believes thot Congress did nol intend it to
regulote subslonces thot conlribute to cl imole chonge, the
ogency moinloins thot corbon dioxlde is nol qn "oir
pollutont" within the meoning of the provision.

127 S.Ct .  o t  1  460.

Here, the cornerslone of EPA's legol house of cords is o 1993 internol

ogency memorondum thot oddresses reguloled oir pollutonls under Tit le

V. See Exh. 4, Lydio N. Wegmon, Defini i ion of Reguloted Air Pollutont for

Purposes of Tit le V. Memo to Air Division Director, Regions l-X (Apri l  26,

19?3)("Wegmon Memo") .  The Wegmon memo def ines "o i r  po l lu tont"  in

Section 302(g) nonowly to include only pollulonts subject to those

regulotions under the Acl thot require octuol control of emissions. ld. of 4-

5. l t explici l ly stotes lhot the decision to norrowly define "oir pollutont"

wos bosed on the ogency's view thot Congress intended i i  to do so,



specif icolly wilh respect 1o COz. ld. ot 4. The memo olso ocknowledges

thol EPA wos exercising discreiion in orriving of this defini i ion. ld. ot 5.

In other words, the very some rotionole thot wos rejected in

Mossochusefls is the bosis of the Wegmon memo thot EPA ond Deseret

rely on so heovily. In o Section tif led "Defini i ion of 'Air Pollutont' Pursuont

to Section 302," the Wegmon memo interprels "oir pollutont" norrowly

with the explici l  purpose of excluding corbon dioxide ond methone from

Title V requirements:

Although Seciion 302(9) con be reod quile broodly. so os io
encomposs virtuolly ony subsionce emitled inlo the
otmosphere, EPA beft'eves thot it is mole consisfenl wi]h the
inlent of Congress lo inlerprel fhis provision more norrowly.
Were this nol done, o vorieiy of sources thoi hove no known
prospect for future regulolion under the Act would
nonetheless be clossif ied os mojor sources ond be required lo
opply for litle V permits. Of particular concern would be
sources of corbon dioxtde or mefhone.

Memorondum from Lydio Wegmon io Air Division Director, Regions l-X,

Definit ion of Reguloted Air Pollutoni for Purposes of Tit le V, Exh. 4, p. 4

(emphosis odded). This longuoge demonslrotes thot Wegmon's

conclusion is bosed on the mistoken belief thot Conoress did not intend to

regulote COz.

The next porogroph of the memo mokes i l  cleor thot EPA's belief

thot it should exclude corbon dioxide ond methone sources lrom Tiile V

requiremenls wos its motivotion for exercising its discretion to l imit



"pollutonls subjecl to regulotion under the Act" to those pollutonls subject

to ocluol control of emlssions:

As o result, EPA is interpreting "oir pollutont" for Section 302(g)
purposes os l imiled to oll pollulonls subject io regulotion
under the Act. . . . l t  should be noted thot the 1990
Amendmenls to lhe Act did include provisions with respect 1o
corbon dioxide (Section 82l) ond methone (Section 603), but
these requirements involve octions such os reporl ing ond
study, not ocluol control of emissions. Therefore, these
provisions do not preempt EPA's discrelion io exclude these
pollutonts in delermining wheiher o source is mojor.

ld. ot 4-5. This interpretotion is deod wrong becouse it wos driven by the

some mistoken view of congressionol inteni - the belief thot Congress did

nol intend to regulote greenhouse goses - thot the Supreme Court

ideniif ied in Mossochusetts v. EPA.

The Court 's onolysis involidoling EPA's gloss on the motor vehicle

provisions of the stotute demonstrotes thot the ogency wos ogoin unduly

consiroined by its view of congressionol intenl reloted to cl imole chonge:

While the Congresses ihot drofied 9202{o) {1 ) might not hove
opprecioted the possibil i ty lhot burning fossil fuels could leod
to globol worming, they did undersiond thol without
regulotory f lexibil i ty. chonging circumstonces ond scieniif ic
developments would soon render the Cleon Air Act obsolete.
The brood longuoge of 9202(o)(l ) reflects on inlentionol
effort to confer the flexibility necessory to forestoll such
oosotescence.

127 S.Ct .  a t  1462.

This logic opplies equolly lo the PSD provisions, which hove similorly

brood longuoge covering "eoch pollutcnt subjeci lo regulolion" under

ihe Act. The inlerpretoiion thoi EPA espouses is influenced by o



conslroined view of congressionol inteni in estoblishing BACT

requiremenis. EPA contends thot it con l imit the pollulonls subject to

BACT to only those pollutonls covered by ihe types of regulotions it hod

outhority to odopi of the l ime the BACT provisions were enocled in 1977.

Region 8 Resp. to Pet., p.12. This consiruction ignores the Supreme Court's

directive to give effect to ihe congressionol intent to promote regulotory

flexibil i ty ihol con oddress chonging circumstonces ond scientif ic

developments.

EPA's misguided belief thot it should not regulole greenhouse goses

under the Cleon Air Act hos led the ogency to odopt cromped

inierpretolions of numerous provisions, not just the definit ion of "pollutont"

under Section 302(g). The Supreme Court's decision in Mossochuselis v.

EPA compels the ogency to rethink entirely its stotulory obligoiions.

B. Corbon Dioxide is Subject fo Regulolion.

Corbon dioxide is reguloied under Section 821 (o) of the Cleon Air

Act, which orovides:

Moniloring. - The Adminislrotor of the Environmeniol
Proiection Agency shall promulgote regulolions wiihin 1B
months ofter the enoclment of lhe Cleon Air Act
Amendmenls of I 990 lo require that oil offected sources
subjecf fo Tille V of the Clean A,ir Act sholl olso monilor
carbon dioxide emissions occording to the some
limetoble os in Seclions 5l 1 (b) ond (c). Ihe regulolions
shall require that such dofo sholl be reported lo the
Adminislrolor. The provisions of Section 5l 1 (e) of Title V of
the Cleon Air Aci sholl opply for purposes of this Section in
the some monner ond 1o the some exient os such



provision opplies io the monitoring ond doto referred to in
Section 5l I .r

42 U.S.C.765lk  note;  Pub.L.  101-549;  104 Sto i .2699 (emphosis  odded) .  ln

1993. EPA promulgoted the regulotions required by Seciion 82l. They

requi re  COz emiss ions moni tor ing (40 C.F.R.  $S 75.1(b) ,75.10(o)(3) ) ;

preporing ond moinloining moniloring plons (40 C.F.R. $ /5.33);

moinloining records (40 C.F.R. 5 75.57); ond reporting such informotion to

EPA (40 C.F.R. $S 75.60 - 54). The regulotions prohibil operoiion in

violotion of lhese requirements ond provide thot o viololion of ony Porl 75

requirement is o violotion of the Aci. 40 C.F.R. S 75.5.2

The stotulory longuoge is cleor: In Section 821 Congress ordered

EPA "to promulgote regulotions" requiring thot hundreds of focil i t ies

covered by Tit le lV monitor ond report their COz emissions, ond in Section

155, Congress required o BACT limlt for "ony pollutont subject to

regulotion" under ihe Acl. The combined effeci of these iwo stotuiory

mondotes is ihot BACT limits ore opplicoble 1o COz pursuont to Section

r 65.

l. EPA's Inlerpretotion of "Regulofion" ls Unduly Norrow.

t According to the Reporter's noies, ihese references 1o Tit le V ore meont
1o refer lo Tit le lV, ond the references to Section 5l I ore meont to refer io
Secl ion 4 l2 .
2 Becouse violotions of Section 82l ore subject to the enforcement
provisions of the Act, COz is reguloted under both ihe enforcement
provisions of the Act ond Section 82l .



According to EPA, "regulolion" in Section 165 of the Aci does not

meon regulotion; rolher, i t  meons "o stotutory or reguloiory provision lhot

requires octuol control of emissions of thot pollutont." Resp. lo Public

Commenis, Exh. I ot 5-6; Region 8 Resp. to Pet. ot 6. In other words,

regulolions ihot require monilorlng ond reporting do not counl os

reguloiions. This norrow interpretotion runs controry to the ploin longuoge

of the stoiute, ond controvenes the Supreme Court's odmonition to give

full effect to the broodly-worded provisions of the Cleon Air Aci. See

Mossochusetis v. EPA, 127 S.Ct. ot 1462 (f indlng thot Congress deliberotely

used brood longuoge in the Cleon Air Acl lo render it f lexible enough lo

ovoid future obsolescence.)

o. The Ploin Meoning of "Regulolion" Encomposses
Moniforing ond Reporting Regulotions.

The most bosic conon of stotutorv inieroretotion is thot words should

be given their ploin meoning. Cominell i  v. Uniled Stotes, 242 U.S. 470, 485

(1917): Lomie v. Unifed Sfoles Ir., 540 U.S. 526, 534 (20041; Hartford

Underwritersins. Co. v.Union PlontersBonk N.A.,530 U.S. 1,6 (2000);

Uniied Sfotes v. Ron Poir Enferprises, lnc., 489 U.S. 235, 241 ll999l.

Webster's defines "regulotion" os "on ouihoritotive rule deoling with

detoils or procedure; (b) o rule or order issued by on executive oulhori ly or

reguloiory ogency of o government ond hoving ihe force of low."

Merr iom-Webster 's  Col leg io te Dic i ionory 1049 ( l i th  ed.2005) .  Whi le  B lock 's

Low Dictionory includes os one definit ion of regulotion "the oci or process



of controll ing by rule or reslriction," i t  olso defines regulotion os "o rule or

order, hoving legol force, usu. issued by on odminisirolive ogency."

Block's Low Diclionory (8th Ed. 2004).

The rules thot EPA promulgoled implementing Section 82,l

undeniobly hove the force of low, ond o violqlion of the rules resulls in

severe sonctions. 40 C.F.R. $ 75.5. The Supreme Couri hos pointed out

thot informotion gothering, record keeping, ond doto publicotion rules

ore indisputobly within the convenlionol understonding of "regulotion."

Buckley v. Voleo, 424 U.S. 1, 66-68 [1976) (record keeping ond reporting

requiremenis ore regulotion of polit icol speech). And ogoin, in

Mossochuselfs v. EPA, the Supreme Courl coutioned ogoinst interpreting

the words of the Cleon Air Act too norrowly in l ighf of congressionol inient.

' ' l f  the intenl of Congress is cleor, thot is the end of the motler; for

the court, os well os the ogency, must give effect io the unombiguously

expressed inienl of Congress." Chevron U.S.A. v. Nolurol Resource

Defense Council,467 U.S. 837,842-843 (1984). Moreover, " ' [ t ]he focl thot

o stotuie con be opplied in si luoiions not expressly oniicipoted by

Congress does not demonstrote omblguity. l t  demonstrotes breodth."'

Mossochuselfs v. EPA, 127 S.Ct. oi 1452 (quoting Pennsylvonio Dept. of

Coneciions v. Yeskey,524 U.S. 206,212 (19?8)).

Reoding the stotute os o whole, lhe congressionol intenl to deline

"regulotion" broodly is cleor. In drofi ing the Cleon Air Acl, Congress knew

I J



how to refer lo "octuol control of emissions" when i l  wonted to, ond in

focl creoted iwo seporote terms of ort for jusi such occosions, "emissions

limilol ion" ond "emissions siondord":

The terms "emission l imitotion" ond "emission stondord" meon
o requirement estoblished by the Stote or the Administrotor
which l imiis the quontity, rote, or concenirotion of emissions
of oir pollutonts on o continuous bosis, includlng ony
requirement reloling to lhe operotion or mointenonce of o
source to ossure conlinuous emission reduction, ond onV
design, equipment, work proctice or operolionol stondord
promulgoled under this chopter.

42 U.S.C.  $7602(k) .

Congress then used the lerms "emission l imitotion" ond "emission

slondord" lhroughout the Act.: Thus if Congress wonted to l imit the

opplicobil i ty of Seciion 165 to those pollulonts lhot were subject 1o such

on emission siondord or l imitotion, it cerloinly knew how to do so. But it

did not do so in Section 165.

Deseret qrgues thoi defining "regulotion" os "octuol control of

emissions" results in o brooder definilion lhon would be occomplished by

using the term "emission siondord" or "emission l imilol ion" becouse "EPA

3 See, e.9., 42 U.S.C. $ 7a75(o) (3)("emissions from . . . such focil i ly wil l  nol
couse or contribute to oir pollution in excess of . . . (C) ony other
opplicoble emission stondord or stondord of performonce under lhis
chopter" ) ;  42 U.S.C.  $  7651d(o)( l ) ( "Eoch ut i l i ty  un i l  sub ject  to  on onnuol
sulfur dioxide tonnoge emission l imitotion under this Section . . ."); 42 U.S.C.
S 7412(f)(5)("The Administrotor sholl not be required to conduct ony
review under this subseclion or promulgote emission l imitotions under this
subseclion .. i ' l ;42 U.S.C. $ 7521(f)l2l l 'This percentoge reduclion sholl be
deiermined by comporing ony proposed hlgh olt i tude emission stondqrds
to h igh o l t i iude emiss ions .  . ; ' ) :42 U.S.C.  S 7617(o l (7) l "ony o i rcrof t
emission stondord under Seciion 7571 of this t i t le").



con control emissions through 'stondord[s] of performonce,' 'design

stondords,' 'equipmenl stondords,' 'work proctice stondords,' or

'operolionol slondords."' Mem. in Support of Permiltee's Mln. Jo

Porticipote ot B (citotions omitted). Deseref 's orgument completely

ignores lhe stotutory definit ion of "emission stondord" ond "emission

limilol ion" quoied obove, which includes eoch of these control

mechonisms except stondords of performonce. And if Congress meoni,

"emission stondord or slondord of performonce under this chopief '  rolher

ihon "regulolion under this chopler," in Seciion 1 65(o)(a), i t  would simply

hove repeoted those exqci words from the immediotely preceding

subseclion. See 42 U.S.C. g 7a75(o)(3) ("emissions from . . . such focil i iy wil l

not couse or conlribute to oir pollution in excess of . . . (C) ony other

opplicoble ernission stondqrd or slandord of pertormance under fhis

chopfer") (emphosis odded).4

a Deserei olso offers its own new rotionole for why "subject 1o regulotion"
requires qcluol control of emissions, distinguishing regulotion of o pollutont
from regulolion of o focil i ly. Mem. in Support of Permittee's Mln. io
Porticipole ot 6. The simple response io this orgument is ihot i i  is not o
rotionole on which EPA hos ever relied, ond the orgumenls devised by the
permittee's lowyers in the course of l i t igolion ore enti i led io no deference.
See Movo Phoroceuticql Corp v. Shololo, 140 F.3d 1060, 

,1067 (D.C. Cir.
l9?8)("it is on on ogency's own justif icotions thol the vclidi iy of i ts
regulotions must stond orfoll"); Appolochion PowerCo. v. FERC, l0l F.3d
1432, 1439 (D.C. Cir. 1996)(orgument roised by ori intervenor connot
subsiitute for o missing rotionole by lhe ogency). More fundomentolly, to
soy thot the pollutont is reguloied meons ihot the ociions of the emitter
ore subjeci to regulotion - ofter oll, there could be no emissions withoui
on emil ler. The pollutont ond the source ore inextricobly reguloted
together. Deseret's suggestion lhol Section 821 reguloies only the



b. EPA Hos Nol Provided Any Rolionole lo Give "Regulotion"
Two Differenf Meonings.

Interpreting "regulotion" in the PSD provisions lo meon some subsei

of "regulotion" os used elsewhere in the Act olso runs controry to the rule

repeotedly expressed by the Supreme Couri thol, "generolly, identicol

words used in differenl poris of lhe some stotute ore . . . presumed io

hove the some meoning." Menill Lynch, Pierce, Fenner & Smifh. lnc. v.

Dobit, 547 U.S. 71, 86 (2006) (quoting lBP, lnc. v. Alvorez, 546 U.S. 21, 33-34

(2005)); see o/so Clork v. Mortinez. 543 U.S. 37 1, 378 (2005) (" [t]o give these

some words o different meoning for eoch cofegory would be lo invent o

stotute rolher thon interpret one' ').

To overcome the generol rule of stolutory interpretotion thot words

should hove o consistent meoning, EPA lokes the posit ion thot the

Supreme Court's decision in Environmenfol Defense v. Duke Energy Corp.,

I 27 S.Ct. 1423 (20071 , liberoles it to reod the word "regulotion"

inconsistenlly becouse, "EPA moy interpret ihe some ierm in lhe Cleon Air

Act differenlly considering the relevont progroms ond coniext." Region 8

Resp.  to  Pet . ,  p . l4-15.  Whi le  i t  is  t rue thot  " [c ]ontext  counts , "  |27 S.Ct .  o1

1433. the problem is thot EPA hos not offered ony rotionole to exploin why

emiti ing focil i t ies ond not the moniiored pollutonts misses this esseniiol
ooint.



"regulotion" in Section 82,1 meons "regulotion," but ihof "regulotion" in

Seciion I65 meons "ocluol control of emissions." None.

Indeed, the Act contoins numerous other exomples of Congress

requiring regulotions for mony reosons oside from "octuol conirol of

emissions," including righi in Section 165: "The review provided for in

subsection (o) of this Seclion sholl be preceded by on onolysis in

occordonce with regulotions of the Administrolor, promulgoted under this

subseclion, . . . of the ombient oir quolity ot the proposed site . . . ." 42

U.S.C.  $7475(e)  ( l  ) .  See q lso 42 U.S.C.  S761 9{o)  ( " the Admin is t ro tor  shol l

promulgote regulotions estoblishing on oir quolity monitoring system

throughout  the Uni ted Sto ies.  . . " ) .

Thol differences exist between Section 821 ond Section 165(o)(4) is

obvious, ond by itself is not enough to rebut the presumption thot the

some term hos lhe some meoning when it occurs in o single stotute. EPA

must provide on onolysis of eoch Section "to determine whether lhe

context gives ihe ierm q furlher meoning thqi would resolve the issue in

dispute." Envionmentol Defense v. Duke Energy Corp., 127 S.Ci. ot 
,|433

(ciioi ions ond internol quototions omitted). EPA hos never provlded such

on onolysis, either during the course of this permit proceeding or

elsewhere. The Boqrd does not defer to on inieroretotion of o term thot is

offered withoul suff icient outhority bosed on on cdequote record. /n re

Shell Offshore, lnc., Kuliuk Drilling Unif ond Frontier Discoverer Drilling Unit,
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2007 EPA App. Lexis 37, p.65,73-79, QCS Appeol Nos.07-01 & 07-02. The

record in this cose is devoid of ony meoningful onolysis or relevonl

outhori iy lhot supports EPA's interpretotion of ihe lerm "regulotion" or its

decision to gront ihe PSD permit wilhout including o COz BACT limit. Any

qgency post-hoc efforis to f i l l  the gops in this record given the current

posture of ihis cose would foreclose meoningful public porticipotion on on

issue of crit icol imoorionce.

c. BACT Requiremenls Are Consisfenl wilh Congress's Inlenl
lo Monilor COz.

The orgument thot Congress could not hove intended BACT io

opply to pollulonts thot ore noi olreody subject to emlssions l imilol ions,

EPA Resp. 1o Pet., p.19-20, is unpersuosive ond does noi jusiify defining

"regulotion" differently in the relevont stotutory provisions. In foct,

opplying BACT to o pollutonl nol otherwise subjecl to controls mokes

perfect sense in the context of the PSD provisions, Seciion 82,|, ond the

stolute os o whole. Requiring o BACT onolysis in no woy prejudges the

outcome by mondoling o porticulor emissions l imit. The defini l ion of BACT

explicit ly includes considerotion of "energy, environmentol, ond

economic impocts ond other costs." 42 U.S.C. S 7479(3). As o result, the

BACT onolysis con be opplied io emissions thot Congress ond EPA hove

not yet olherwise elected to conirol, in o monner thot is costeffective,

consisteni with the l imits of ovoiloble lechnology, ond opproprioie in l ight

of environmentol ond energy implicotions. Indeed, os on emission control

l8



requiremenl, BACT is more compoiible wlth the ideo of "pollutont

flexibility" (os identified by the Supreme Court in Mossochusetis v. EPA)

ihon other Cleon Air Act provislons.s Moreover, becouse BACT is

inherently o cose-by-cose slondord setting process, it ol lows for greoter

flexibil i iy to consider site-specif ic condil ions, cost, benefi ls, ond other

foclors, thon do olher regulolory progroms under the Act.

Given the nolure of o BACT onolysis, o congressionol intent to study

COz ond require monitoring, recordkeeping ond reporting is entirely

consistent with on intent to require new emission sources to exomine

whether cost-effective meosures could reduce COe emissions on o cose-

by-cose bosis. Actuol emission reductions would be required only when

they could be ochieved cost-effectively using ovoiloble technology

(considering energy, environmentol, ond economic impocts qnd olher

costs). In short, the ideo thoi COe BACT onolysis is fundomentolly ot odds

wilh Congress's informolion goihering obiectives under Seclion 82l is

simply not evident from the longuoge of the Act. See Mossochusefls v.

EPA, 127 S.Ct. ol 1460-61 ("And unlike EPA, we hove no diff iculty

reconciling Congress' vorious efforts to promote . . . reseorch to better

understond climoie chonge with the ogency's pre-exisi ing mondoie lo

5 For exomple, when odopling stondords under ihe NAAQS ond stotionory
oir toxics provisions (CAA Seclions 

,l09 
ond I12, respectively), EPA moy not

consider cost, economic impoct ond oiher exlroneous foctors of ol l in
setting the core stondords.



regulole 'ony oir pollulonl '  thot moy endonger the public

welfore.") (footnote ond citoi ion omitted).

In foct, BACT onolyses might generole useful informotion obout lhe

costs of ochieving corbon reductions, the lechnologies ovoiloble, the

colloterol energy implicotions, ond the environmenlol ond other benefi is

of reduced cqrbon ouipul, thol would serve os on importont supplement

to other informoiion gothering efforls. COe BACT review could olso help

identify on oppropriote trojectory to eventuolly estoblish uniform emissions

limits or performonce requirements for COz under other provisions of the

Act.r

Accordingly, reguloting corbon dioxide os o PSD pollutont subject

1o o BACT onolysis is logicolly consisient with o congressionol desire to

goiher needed informolion without immediotely imposing uniform

emission reduction requirements. The siructure of ihe stotute thus supports

the ploin longuoge meoning of "regulotion" io include monitoring ond

reporting requiremenls.

2. Regulolory Hislory Does Not Support EPA's lnterpretolion of
" Regulolion"

e Deseret's "porode of horribles" orgument thot this ploin reoding of the
Act would compel EPA to requlre BACT onolysis for oxygen ond woter
vopor is unfounded. Mem. in Support of Mln. 1o Porticipote, pp. l4-15.
Oxygen ond woter vopor ore only mentioned in lhe implementing
regu lo t ions,40 C.F.R.  $  75.10(o) (3) ( i i i ) ,40  C.F.R.  S 75.19 (c ) ( l ) ( iv ) (H) ( l ) ,
simply os morkers to colculoie emissions of other goses ond ore not
themselves "subjecl to" ony form of regulotion.
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EPA ottempts to give its f lowed ond norrow definit ion of

"reguloiion" o potino of oulhority by inventing q thirty-yeor history of

regulotory interpretotions thol ol legedly support the conclusion ihol

"regulotion" meons "ociuol conlrol of emissions" ond thot BACT therefore

does not opply 1o COz. Most of these regulotory pronouncements offer

no supporl for EPA's posii ion. The few thot ore even relevoni ore

equivocol ond were octions token Wthout odequote opporlunity for

public input. Indeed, EPA hos never explicit ly put forth its norrow defini l ion

of "regulotion" or loken o posit ion on whether BACT opplies to COz

emissions in ony coniext thot ollows for meoningful public porticipotion. lf

EPA hos such o roiionole, the ogency should exploin it thoroughly ond

publish i l  in o contexl ihot ollows for public inpul. A reguloiory

interpretollon of this mognitude worronfs thoughtful onolysis, tronsporeni

decision-moking ond meoningful public diologue, not o cursory response

to comments or o porogroph in o 1S-yeor old internol ogency memo.

o. Agency Memorondo

EPA's decision to interprei "regulolion" to exclude rules requiring

moniloring ond recordkeeping is ori iculoted in only one ploce, the

Wegmon memo, which devotes o mere lhree sentences to ihe issue.

Wegmon Memo, Exh. 4 o1 5. As discussed obove, the Wegmon memo is

no longer vioble becouse lhe Mossochuselfs v. EPA decision completely

undermined its rotionole. While EPA coniends thot the Wegmon



conclusion thot COz is not subject to regulotion remoins vqlid

noiwithslonding the Court 's ruling ihot COz is o pollutont, ihot conclusion

is fotolly f lowed becouse it wos bosed on lhe mlsioken premise thot

Congress did not intend to regulote CO2 under lhe Cleon Air Act.

EPA olso relies on o loter memo thot defined COz os on oir polluiont

but ocknowledged thot the ogency hqd not odopted regulolions reloted

1o COz under provisions of lhe Act thot ollow for ogency discrelion. See

Exh.5, Jonothon Z. Cqnnon, Generol Counsel, EPA, EPA's Authori iy to

Regulote Pollulonls Emitled by Eleciric Power Generotion Sources, Memo

to Corol M. Browner (Apri l  10, 1998) ("Connon Memo"). The Connon

memo does noi suppori o conclusion ihol COz is not reguloted under the

Act: i i  stotes, "While CO2. os on oir pollutonl, is within EPA's scope of

oulhority to regulole, the Adminisirotor hos not yet determined thot CO2

meets the cri ierio for regulolion under one or more provisions of ihe Act."

Id. of 4; see o/so id. oi 5. Becouse the regulotions odopted under Section

821 were noi bosed on ony determinoiion by the Administroior regording

wheiher CO2 meets cri lerio for reguloiion under lhe Act, but rofher on o

determinotion mode by Congress, the Connon memo is immoteriol. tt

soys nothing obout whether Congress hos mode q determinotion to

regulote COz. Cleorly, Congress hos done so by odopting Seciion 821.

Moreover, the Connon memo speoks to slotulory provisions thot

give EPA discretion, ond thus is irrelevont lo whether regulolions odopled
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pursuont to Section 821 ore "reguloiions" for purposes of Section

165(o)(a). By odopiing Section 821, Congress required EPA io regulote

COz; it did not give the Administrqior discrelion obout whether to do so.

These internol ogency documents ore devoid of ony onolysis thot

would support on EPA decision to interpret "regulolion" in Seclion 155

differently thon in Section 82l, ond the public hos never hod the

opportunity to commeni on them. Moreover, os ihe Supreme Courl

noted in Environmenlol Defense y. Duke Energy Corp., "on isololed

opinion of on ogency off iciol does not ouihorize o court to reod q

reguloiion inconsisienily with its longuo ge." 127 S.Ct. ot 1436. This

proposit ion opplies wilh even greoter force io on ogency off iciol 's

reoding of o stotule.

b. Rulemoking

In the thirly-yeor hislory of regulotions implementing the PSD

progrom, none of the proposed or f inol rules norrows the defini l ion of

"reguloiion" or oddresses whether COz is subjeci to BACT. The current

implementing regulotion, odopted in 2002, soys nothing obout COz

specif icolly ond merely porrois ihe slotutory longuoge, requiring BACT for

"[o]ny pollutont thot otherwise is subjeci io regulotion under the Aci." 40

C.F.R. S 52.21(b) (50)(iv).7 As discussed obove, this longuoge supporis o

/ EPA wrongly suggests thot Sierro Club is moking on untimely oppeol of
fhe ogency's 2002 definit ion of o "reguloied NSR pollutont". Region 8
Resp. to Pet. oi B. Sieno Club does not chollense EPA's defini l ion of
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brood definition of "regulotion" thol would require ihe imposition of BACT

for COz emissions. In ony event, EPA connol rely on il to supporl its

conlrorv inleroretotion:

[T]he existence of o porroting regulotion does not chonge the
foct thot the question here is . . . the meoning of the stotute.
An ogency does not ocquire speciol outhority to interprei i is
own words when, insleod of using its expertise ond
experience to formulote o regulotion, i l  hos elected merely 1o
porophrose the stotutory longuoge."

Gonzoles v. Oregon, 546 U.S. 243, 257 (2006).

The rulemoking proceedings thql led to lhe odoption of the currenl

rule do not provide ony bosis fo conclude thot BACT should noi opply 1o

COz. EPA cites lhe preomble to the rule, which contoins o l ist of pollutonts

subject to PSD review ihot does not include COz, os evidence thot EPA

interpreted the PSD provisions to exclude COz from BACT reguloiion.

Region 8 Resp. to Pet. ot B. The longuoge of the preomble, however,

does noi indicote ihot the l ist is oll- inclusive, ond it oppeors in o Section

"reguloied NSR polluloni"; rother, i t  is chollenging Region B's decision io
exclude the Section 821 regulotions from "regulction" os lhot term is used
in both Section 165 ond EPA's regulotions. EPA hos never previously
stoied in ony rulemoking proceeding thot "reguloted NSR polluionts" is
l imited to those pollutonts subject to "o stotulory or regulotory provision
thoi requires octuol control of emissions." This posit ion oppeors only in
ihe Wegmon memo concerning Tit le V permits. Exh. 4, Wegmon memo
of 4. Not only does the Wegmon memo oddress o seporole porl of the
Act (the definit ion of o mojor source under Til le V), i t  wos issued lhree
yeors prior io the EPA's droft PSD reguloiions ond nine yeors prior to their
f inolizolion. Even if lhe Wegmon memo hod oddressed PSD permiti lng,
os o guidonce document it wos not f inol ogency oction ond could not
hove been oppeoled. Only now, when EPA hos expllci l ly odopied ihis
posit ion in f inol ogency cclion, thot its posit ion ls ripe for review.
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t i t led "L is ted Hozordous Al r  Pol lu lonts . "  67 Fed.  Reg.80186,80240 (Dec.3 l ,

2002). The some is true of ihe proposed rule. See 6'l Fed. Reg. 38250,

38310 (July 23, 1996lr. This longuoge does not demonstroie on inteni to

exclude COz from BACT requiremenis or to norrow the definition of

"regulotion" in ony woy.8 This rulemoking did not discuss, exploin. or justify

on ogency decision 1o exclude COz from lhe scope of PSD onolysis, nor

did this rulemoking provide notice ond on opportunity for public

comment on such q decision.

Efforts io rely on eorl ier rulemokings fore no betler. In explolning the

PSD rules odopted pursuont lo Ihe 1977 Amendments to the Cleon Air

Act, EPA unequivocolly sioted thot "BACT opplies lo oll pollutonts

regulo led under ihe Act . "  43 Fed.  Reg.  26388 (June 19,  1?78) .  In  th is

rulemoking, EPA did define "subjecl to regulolion under ihe Act," noting:

Some questions hqve been roised regording whol "subjecl to
regulotion under this Act" meons relotive to BACT determinoiions. . .
. "[S]ubject lo regulation under lhe Acl" meqns any pollutant
reguloled in Subchopfer C of Title 40 of the Code of Federal
Regulofions for ony source type.

43 Fed. Reg. 26388.26397 (emphosis odded). See olso 42Fed.Re1.57479,

57481 (Nov.3, 1977)("The Amendments require BACT for oll pollutonls

reguloted under the Acl. Thus, ony pollutont reguloied in Subchopter C

of Tit le 40 of the Code of Federol Regulotions wil l  be sublecl to o cose-by-

I At the t ime thot the proposed rule wos published, EPA did not even
consider COz to be o polluioni, so it is not surprising thqt the ogency did
nol include it on o l ist of pollutonts. See Wegmon Memo, Exh. 4.



cose BACT deierminoiion.").e While this rule predotes the enoctment of

Section 82l , the regulotions implementing Section 82,l ore now codif ied in

Subchopter C of C.F.R. Tit le 40. Nothing in this rulemoking proceeding

precludes opplying BACT to COz or even suggests ony ottempt to l imit the

pollulonts covered by the PSD provisions. Insteod. it demonstrotes lhot

EPA inil iol ly interpreted "subject to regulotion under the Acl" quite

broodly, on interpretotion thot wos off irmed by the D.C. Circuit in

Alobomo Power Co. v. Cosf/e, 636 F.2d 323, 404 (D.C. Cir. 1979).

EPA hos never engoged in ony rulemoking proceeding thot

oddresses whether COz should be subject to PSD permitt ing requiremenls

or provided on opportunity for the public to comment on thls crit icol issue.

c. EAB Coses

The EAB decisions on which EPA relies to support i ls reguloiory history

orgument ore olso unpersuosive. EPA cites Norfh Counly Resource

Recovery Assoc., 2 E.A.D. 229,230 {Adm'r 1986), for the proposit ion thot

e This longuoge is fol lowed by o l ist of cotegories of pollutonts thot were
included in the Act ot thot t ime. EPA implies ihot this l ist is somehow
evidence thoi the ogency construed "subject to regulotion" to include
only polluionis subjecl to ociuol emission controls (Region B Resp. to Pet.
ol I '1 ), but the l ist simply reflecis the stotule os i l  then existed. EPA moy be
correcl in osserting thot "it wos oppropriole for EPA to conslrue 'subject to
regulqlion under the Act' io refer io pollutonts covered by the types of
regulolions EPA hod the outhority to odopt under olher provisions of ihe
Cleqn Air Aci ot thot l ime," (Region 8 Resp. ot l3) but nothing in this
regulotory history indicotes thot EPA meoni to exclude from BACT
requirements pollulonis thol loler become subject to regulotion under lhe
Acl. The some con be soid of the 1980 PSD rules. See 45 Fed. Req. ot
52723lAug.7 ,  1980) .
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the ogency "locks the outhority to impose [PSD permit] l imitotions or other

restricl ions directly on the emission of unreguloted pollutonts." Region B

Resp. to Pet. of 5. This cose does not define "unreguloted pollutonts,"

however, so i l  hos no beoring on the definit lon of "regulotion" in Section

165. lt does noi oddress whether COz is o reguloled pollulont or whether

EPA hos discretion to refuse to define i i  os such. The decision in Knouf

Fiber Gloss. 8 E.A.D. 121 , 162 (EAB 1999), is equolly unhelpful, simply sioting

thoi "[n]ot ol l oir pollutonts ore covered by the federol PSD review

requirements." Neither of ihese coses speoks lo the issue of how to define

o reguloted pollulont, nor do they chonge the foct ihol corbon dioxide is

reguloted under Section 821 .

ln lnter-Power of New York, Inc.,5 E.A.D. 130 (EAB 1994), the Boord

referred to corbon dioxide os on unreguloted pollutont withoul onolysis or

cilol ion to ony outhori iy. Moreover, the petit ioner woived its orguments

reloled to COz by foil ing io qddress the region's response to comments,

id. o1 n.35, so lhe Boord's perfunctory remorks on fhe issue were mode

without the benefit of o ful ly developed record. EPA's relionce on lhe

declsion in Kowoihoe Cogenerofion Project, T E.A.D. 107 (EAB 1997),is

equqlly unovoil ing. In ihql cose, the Region stoled ihoi COz is not

considered o reguloled oir pollutont for permilt ing purposes. bui the

Boord did noi reoch the merits of the COz issue becouse the peii l ioners

offered no informotion 1o support their posit ion. Id. ot 132.
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Neither of these decisions sheds l ight on the definit ion of the term

"regulolion" in Section 
' l65. 

Both coses were decided during o l ime when

lhe ogency took the posit ion thoi COz is not o pollutont. See Wegmon

Memo, Exh. 4. In neither cose did the Boord hove o fully developed

record on ihe COz issue. Given the obsence of onolysis, the enormous

omount of informotion obout the hormful effects of COz lhot hos

emerged in the decode slnce these coses were decided, ond the

inlervening Supreme Court rul ing in Mossochusefts v. EPA, it would be folly

io rely on these decisions os outhority for the proposit ion thot COz is nol

now subjecl io ihe requirements of BACT.

3. EPA's Inlerprelolion of "Regulolion" Conflicfs wilh Alobomo
Power Co. y. Cosfle.

The D.C. Circuii 's holding in Aiobomo Power Co. v. Costie, 636 F.2d

323, 4O3 (D.C. Cir. 1979), foreclosed lhe norrow reoding of the phrose,

"eoch pollutont subjecl to regulotion" thot EPA espouses. In A/obomo

Power, industry groups chollenged EPA regulotions implemenling the

newly-enocted PSD provisions, orguing thot BACT opplied only to sulfur

dioxide ond porticuloie motier. The court upheld EPA's regulotion thot, os

chorocterized by ihe court, "opplies PSD ond BACT immediolely fo eoch

|ype of pollutant reguloted for ony purpose under any provision of the Act,

not l imited to sulfur dioxide ond porticulotes." /d. (emphosis odded). The

court emphoticolly sloled ihot the phrose "eoch pollutont subject to

regulolion" should be reod broodly:
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The only odminisirotive tosk opporenlly reserved to the
Agency . . . is to identify lhose . . . pollutonts subject to
regulotion under the Act which ore thereby comprehended
by the stotute. The longuoge of ihe Act does nol l imit the
opplicobil i ty of PSD only to one or severol of the pollulonts
reguloted under the Act . . . .

ld. ol 404.

The industry groups hod orgued thot PSD requiremenls should

nol opply immediotely to polluionts included in Section 166 of the

Act (hydrocorbons, corbon monoxide, photochemicol oxidonls,

ond nilrogen oxides), becouse thot provision required EPA to sludy

those pollutonts prior 1o reguloiing them. id. ot 405-06. The court

rejected the indusiry orgument:

. . . Though Congress could hoye decided lo deloy the
applicobilily of PSD for such pollulonls until all sludies ond
regulolions required by Section 166 have been complele4
Congress apporenlly chose nol fo do so, ond it emphosized
its decision on thot point in of leost f ive stoiuiory provisions.

/d. ot 406 (emphosis odded). Thus, even though some of ihese

pollulonts were noi yet subject 1o ociuol control of emissions, lhe

couri held ihot they were nonetheless "subjecl to regulotion under

the Aci":

. . .the ploin longuoge of Seciion 165 . . . in o l i tony of
repetltion, provides wiihout quolificotion ihqt eoch of i'ls
mojor subslonlive provisions sholl be effective ofter 7 Augusi
1977 with regord io eoch pollulonl subject to regulotion
under the Acl, or with regord io ony "opplicoble emission
stondord or slondord of performonce under" the Act. As if to
moke lhe poini even more cleor, the definit ion of BACT itself
in Section I 69 opplies to eoch such pollulont.The stolulory
lcrnguoge leoyes no room for limiling ihe phrase "each



pollvlanl subject to regulolion " to sulfur dioxide and
porticuloles.

Id. Looking to the legislotive history, the courl observed thot while

Congress intended to study the Seciion 166 pollutonis becouse of o

lock of odequote informolion reloted io the implicotions of furiher

reguloting those pollutonls, i t  nevertheless decided to exiend BACT

requiremenis "Io all pollulonts emitled from ony new mojor emitling

focil i ly so thot ihe moximum degree of emission reduction would be

ochieved in order to minimize potenliol deteriorotion." /d. (cit ing

123 Cong.  Rec.59162.  59 ' I70 {do i ly  ed.  8  June 1977)) .

Although this decision predotes the enoctment of Section

821, the D.C. Circuii 's reosoning behind its holding thqt BACT

opplies "immediotely to eoch lype of pollutont reguloted for ony

purpose under ony provision of the Act," id. ot 403, opplies to the

subsequent enoctment of stotutory provisions thoi subjecl

oddit ionol pollutonts to regulotion, such os Section 82,l . The court 's

rotionole compels the conclusion thol BACT opplies to COz.

ln Alobama Power, industry groups roised orguments neorly

idenlicol to those roised in this cose, ond the Court 's coreful onolysis

of the siotutory iext ond legislotlve history opplies wiih equol force

here. Like Section 
,l66, 

Section 821 requires study of o pollutont but

does not impose immediote emisslons reduciions. Moreover,

Congress contemploted eventuol control of COz emissions when it



odopted Seciion 821, jusi os i l  onticipoted conlrols of the Section

166 pollutonts. As Congressmon Moorheod noied in offering

Section 821, "we cqn hqrdly expect to moke responsible decislons

obout controll ing these emissions if we fqil to toke fhe necessory

steps to improve our underslonding of the mognitude ond roie of

increose in these emissions."r0 136 Cong. Rec. H29 i 5-01 , H2934 (Moy

23, 1990). In both coses, ihe congressionol intenl 1o study the

pollutonts is entirely compotible with the inlent io opply BACT

immedioiely.

4. lf EPA Wonls lo Inlerprel "Regulolion" os "Emission
limilolion" lf Musl Do So With Meoningful Public
Porlicipolion

The PSD provisions opply to CO: becouse it is o reguloied pollutont

under lhe ploin longuoge of the Cleon Air Act. l f  EPA wonls to define

"regulolion" to meon something olher thon "regulotion," i t  must offer q

coherenl ond rotionol justif icoiion for its decision to interprel the otherwise

seemingly cleor longuoge of ihe Aci in o counierintuit ive monner.

Moreover. thot justif icotion must include o full onolysis of the procticol ond

policy implicotions of odopting such on interpretotion, especiolly in l ight of

lhe compell ing need to begin deoling with COz ond olher greenhouse

ro EPA Administrotor Johnson recenlly onnounced thot the ogency is
developing reguloiions under lhe Cleon Air Aci to conirol mobile source
greenhouse gos emissions, which of course include COz emissions. Exh. 6,
Excerpts of Tronscripi, House Commitiee on Oversight ond Government
Reform, Heoring on EPA Approvol of New Power Plonts: Foilure to Address
Globol Worming Pollutonts, Nov. B, 2007.



gos emissions immediotely to overt the hormful heolth, environmentol,

sociol, economic, ond olher impocts lhot qre now widely recognized os

being ossocioted with cl imqte chonge.

Ihe ogency hos never undertoken o considered onolysis of this issue

or soliclted public input. Even if the ogency believes ihot the Cleon Air

Act ollows it lo inierpret "regulotion" to meon "emission l imitotion," i t  is

cleor thol the stotute does not require thot interoretotion. Indeed, lhe

Wegmon ond Connon memos both ocknowledge thot EPA hos discretion

lo define "regulotion" in q monner ihoi would include regulotion of COz.rr

Exh. 4 ot 5; Exh. 5 ot 4. EPA cleorly hos the outhority io require o BACT limit

for COz. 11 simply hos not exercised thol oulhority, ond it hos foiled io

odequolely juslify its inoclion.

lf the Boord determines thol the ploin longuoge of the sioiule does

not require EPA to impose BACT limits on COz emissions, then i l  should

remond the permlt ond direcl Region 8lo provide o robust explonolion of

tt In focl, while f lowed for other reosons, ihe Wegmon memo specif icolly
recognized thot EPA's interpretotion wos discretionory, ond thot the
ogency could chonge i is interpretotion of whether reguloiion under
Section 821 mode COz "subject to regulolion" for other purposes in the
Acl. Exh.4 of 5. Moreover, the ogency hos now reoched ihe very
conclusion thot soid would tr igger reconsiderotion in the Wegmon memo
- deciding thoi COz needs to be reguloted. Exh. 6. Thus, even if the
Wegmon memo were not inherently suspect becouse of i ls relionce on
ihe premise Congress did nol iniend to regulole COz, EPA would need lo
provide o rotionol policy explonotion of why, in light of Mossochuselts v.
EPA, the IPCC's Fourth Assessment, ond its own siolements thot COz
needs lo be reguloted under the Act, i t  is si i l l  refusing lo lreot COz os
subject to regulotion for purposes of Seciion 165.
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the bosis for its exercise of discrelion, including exominotion of the full

ronge of underlying foctuol, iechnicol, ond policy considerqlions, qnd to

reopen the public comment period to ollow the public to oddress ihe

ogency's posii ion on the defini l ion of "regulotion" ond the consequences

of ihot decision for ihe purposes of reguloting COz.12 lf ihe Boord were io

resolve this cose in the Region's fovor, wilhout o remond, i i  would

foreclose public porticipolion on this crit icol policy question, ond deprive

the oppropriote ogency decisionmoker of the obil i ty to moke o well

informed policy decision in l ight of ol l ihe evidence ond compeling legol,

focluol ond oolicv conslderoiions.

C. COz is Regulofed "Under the Acl"

Corbon dioxide is reguloted under the Cleon Air Act becouse

Section 82'l is port of the Act. l i  is olso reguloted by vorious provisions in

stoie implemenlqlion plons (SlPs), which become pod of the Cleon Air

Aci when EPA opproves them.

r2 These considerotions must include o boloncing of, omong other things,
the heolth, environmentol, societol, economic, logisl icol, ond ethicol
implicolions of olternotlve EPA inierpreloiions ond opprooches - toking
inio considerotion new informotion oboui ihe impoci of GHG emissions
ond the need to immediotely reduce such emissions to ovoid severe
climole disruplion. Without this kind of onolysis, ond reloted public
commenis, EPA connoi moke o well informed decision on this motter. Nor
is the threot of deloy o sufficieni justif icotion for ihe Boord to refuse lo
require the Region to underioke this kind of robusi exominotion. Hod the
ogency selecled this course from the beginning, os it should hove os soon
os it reolized thoi on issue of such mcgnitude wos ot sloke. the process
could hove been compleie by now, ond the Region could olreody be
deliberoiing with oll the issues, concerns ond considerolions in shorp
focus.
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1. Seclion 821 is Porl of lhe Cleon Air Acl.

Section 821 is unquestionobly porl of ihe Cleon Air Act. 11 is port of

o congressionol enoctment t i t led "Cleon Air Act, Amendments," Pub. L.

l0l -549. 104 Stoi. 2699 (1990l, ond the logicol presumplion is thot the

provisions of this enoclment become o port of the Cleqn Air Act obsenl

some indicotion thoi Congress intended otherwise. The conleni of

Section 821, its relolionship lo other provisions of the Act, ond the

legislotive ond regulolory history oll support the conclusion thot it is porl of

the Cleon Air Acl.

Section 82'] wos conceived os pori of the Cleon Air Act, ond

seporoting it from lhe Acl would render i i  incoherenl. The monitoring,

reporl ing ond recordkeeping requiremenls it imposes depend on the

fromework in Section 412 of the Acl, 42 U.S.C. S 7651k. Enforcement of

Section 821 is occomplished through the enforcement mechonisms in the

Act, ond o violotor is subject io ihe penolly provisions of ihe Act. See 42

U.S.C. S 7651k{e). In offering this provision, i ls sponsor, Congressmon

Moorheod, spoke of Section 821 os port of the process of "estoblishing o

finol version of the Cleon Air Act." 136 Cong. Rec. H.2934 (Moy 23, 1990).

EPA hos conslstently treoled Section 82'1 os o port of lhe Cleon Air

Aci. The regulotions implementing Section 821, which ore the some

regulotions thot implement Seclion 412 of the Act, srore:

The purpose of this port is to estoblish requiremenis for the
moniloring, recordkeeping, ond reporting of sulfur dioxide (SOz),



nihogen oxides (NOx), ond corbon dioxide (COz) emissions,
volumelric f low, ond opocity doto from offected unils undellhe
Acid Roin Progrom pursuonl lo Secfions 412 ond 821 of the CAA. 42
U.S.C.7401-7671q os omended by Pubfic Low l0l-549 (November
15, t990) fihe Acll.

40 C.F.R. $ 75.1(o) (emphosis odded). They provide thot o violotion of the

regulotions is "o violoiion of the Act." 40 C.F.R. g 75.5(o). The proposed

rule noted thoi i t  "estoblishes requirements for ihe moniloring ond

reporting of COz emissions pursuont to Seclion 821 of the Acf." 56 Fed.

Reg.  63,002,  63,291 (Dec.  3 ,  l99 l ) (emphosis  odded) .  Subsequent

rulemoking proceedings referred to ihese regulotions os "lhe 'core'

reguloiions thol implemented the major provisions of Tille lV of the Clean

Air Act (CAA or the Act), os omended November 
,15, 1990, including . . .

the CEM regulotion ol 40 CFR port 75 outhorized under Secfions 412 ond

821 of  the Act ; '  60 Fed.  Reg.26,510 (Moy 17,  1995)  (emphosis  odded) ;see

o/so 59 Fed. Reg. 42,50? (Aug. lB, l?94).

Even though ihe text, structure ond history of the stotule ond i1s

implemeniing regulotions leod to the ineviloble conclusion thot Section

821 is port of the Cleon Air Act, EPA now roises lhe boseless orgumenl thoi

Seclion 821 is noi pori of the Acl becouse i l  wos codif ied os o note, ond

becouse o compilotion of the Act published by o House committee

eleven yeors ofter its enocimenl implied ihot Section 82,1 did not omend

ihe Act. Region 8 Resp. to Pet., p.20-21. Neither codif icotion os o note
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nor choroclerizotion by o loter legislotive commiltee offers ony insight into

whether o porticulor provision is port of o stotute.

"[T]he foci thot [o] provision wos codif ied os o slotulory note is of

no moment. ' '  Conyers v. MeriiSyslems Proteciion 8d.,388 F.3d 1380, 1382

n.? (Fed. Cir. 2004). ln lhe specif ic conlext of lhe Cleon Air Act, the D.C.

Circuil unhesitotingly cotegorized o note to 42 U.S.C. $ 7502 os being "in

the Act." New York v. U.S. EPA., 413 F.3d 3. l9 (D.C. Cir. 2005) (reviewing

EPA's inlerpretotion of the New Source Review permitt ing process for

stotionory sources under the CAA) (emphosis odded).

The chorocterizoiion of Seclion 821 in o 200,1 House Energy ond

Commerce Committee publicoti66r: hos no beoring on whelher

Congress intended it to be port of the Cleon Air Act. The U.S. Supreme

Court hos repeotedly held thot " ' the views of o subsequent Congress form

o hozordous bosis for infening the intenf of on eorl ier one."'

Mossochuselfs v. EPA, 127 S.Ct. ot 1460 n.27 (quoting US v. Price,36l U.S.

304,313 (1960)). "[P]ost-enoctmenl legislol ive history is not only

oxymoronic bui inherently enii i ied to l i l t le weight." Cobe// v. Noton,428

ra See House Committee on Energy ond Commerce, Compilotion of
Selected Acts wiihin the Jurisdiction of lhe Commiitee on Energy ond
Commerce 451-52 (Comm. Print, 2001), ovoiloble ot
http://epw.senote.gov/cleonoir.pdf . Section 821 oppeors under the
heoding "Provisions of the Cleon Air Act Amendments of 1990 [Public Low
l0l -549) Thot Did Noi Amend the Cleon Air Act." The coiegory oppeors
io describe not provisions thqi do not offect or were nol port of the Act,
but rother provisions thoi were odded to the Acl without qlterino the
originol longuoge.
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F.3d 1070, 1075 (D.C. Cir. 2005). A post-enoctmenl publicolion of o

committee of o subsequent Congress is entirely meoningless in

oscertoining congressionol inteni.

EPA hos never loken lhe posii ion ihol Seclion 821 is not port of the

Act. This fr ivolous orgument is o merely o posf hoc rotionole devised by

the ogency's lowyers, ond it confl icts wlth the posit ion EPA took before

ihe Supreme Court in Mossochusefls v. EPA. EPA's response brief in thot

cose l ists "Section 821 of the CAA Amendmenls of 1990" in o group of

provisions thol it describes os "the only CAA provisions thol specificolly

oddress either corbon dioxide emissions or globol worming." 2006 WL

3043970, pp.26-27.

An ogency is not entit led to deference for o stoluiory interpretotion

odvonced in l i t igotion thot confl icts wilh post pronouncements ond

ociions of ihe ogency. Rosoles-Gorcio v. Hollond,322 F.3d 386, 403 n.22

(6th Cir. 2003) ("lnosmuch os shift ing ogency interprelotions issued in

regulotions ore occorded less deference . . . we see no reoson why we

should respect shift ing ogency inierpretotions expressed in briefs."); Akzo

Nobe/Sol f . lnc . .  v .  FMSHRC,2t2F.3d 1301,  1304 (D.C.  Ci r .2000)  (ho ld ing

thot deference to on ogency's posil ion is unworronted when the ogency

hos chonged its posit ion ond l i t igotion counsel odvonce differing

posil ions). In l ighl of EPA's prior treotment of Seciion 821 in regulotory

coniexls ond l i t igotion, the ogency's cloim thot Seclion 82'l l ies entirely
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ouiside lhe Cleon Air Aci is dislnoenuous.

2. COz ls Reguloled by Vorious SlPs Thoi Are Porf of lhe
Cleon Air Acl.

Corbon dioxide ls reguloted under the Cleon Air Acl even if Section

82l is not port of the Act. Stoles hove incorporoied CO2 regulotions info

their Stote lmplementoiion Plons (SlPs). Once opproved by the EPA, these

SlPs ore themselves federol low creoled oursuont to the Cleon Air Act ond

form port of lhe Cleqn Air Acl.

The requiremenl to monitor CO2 is incorporoled into vorious SlPs,

including, for exomple, Wisconsin's. See Wis. Admin. Code g NR

438.03(l)(o) (requiring reporting of pollutonls l isted in Toble l, including

COz), odopted under the Act ot 40 C.F.R. Q 52.2570(cl(70)(i); run

439.095(l)(f) (Phose I ond phose l l  ocid roin units... sholl be monitored

for... corbon dioxide... ."), odopted under the Act oi 40 C.F.R. $

52.2 s7 0 (cl (7 3l l i) (t l  .

Under the cooperotive federolist design of the Cleon Air Aci. SlPs

ore promulgoled "under the Act," ond iherefore regulotions in o SIP ore

regulofions "under lhe Act. ' '  Under Sections I l0 ond 1 13 of the Act, SlPs

ore creoted by siotes, opproved by EPA, ond odminisiered jolntly by

stotes ond the EPA, with stotes hoving the primory odministrotive role ond

EPA retoining oversight responsibil i ty to ensure lhot federol low is upheld.

42 U.S.C. $ 7413; see o/so US v. Murphy Oil USA, /nc., 155 F.Supp. 2d 1117 ,

i l3/ (W.D. Wis. 2001). SlPs ore opproved by EPA ond published in the



federol register, pursuont to 42 U.S.C. g 7410(h)(l ). A stole's foi lure to

creole its own SIP leods to the creolion of o Federol lmplementolion Plon,

o FIP. 42 U.S.C. 7410(c). 5o not only is o SIP binding low pursuoni lo lhe

Cleon Air Aci, the Act's explici l  ql lernolive to the SIP is to hove the EPA

creole binding federol lqw thot is olso, unorguobly, reguloiion "under" the

Act .

Once opproved by the EPA, SlPs become port of the Cleon Air

Act. As the Tenth Circuit held in Espinoso v. Roswell Tower, lnc., "The slole

implemeniotion plon hos the force ond effect of federol low, thereby

permilt ing the Administrotor 1o enforce it in federol court." 32 F.3d 491, 492

(1Oth Ci r .  lgg4) ;see o/so Union E/ec.  Co.  v .  EPA,515F.2d206,211 {Bth Ci r .

19751, cert. gronted,423 U.5. 821 (1975), ond judgment off 'd,427 U.S. 246

(1976) ;Sofe Ai r forEveryone v .  US EPA,  475F.3d 1096,  l l05 (9 th Ci r .200Z) .

Consequently, COz is regulcied under the Cleon Air Acl becouse

regulotion of COz in o SIP consii lutes "regulotion under the Acl."

coNcrusroN

For the reosons given herein, the Boord should remond the Bononzo

PSD Permil to Region 8 with instructions to require o COz BACT emissions

limit or to provide on explonolion, fol lowing public notice ond commenl,

os to why "regulotion" in Seclion 1 65(o)(a) ond 40 C.F.R. $ 55.21 (b)(50){iv)

does nol include regulotions promulgoted pursuonl io Section 82l ond

ony Stoie lmplementoiion Plon.
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